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ALASAN PENGHAKIMAN LISAN

OLEH YANG ARIF HAKIM DATO’ KANG HWEE GEE

(Oral Judgment delivered immediately after submissin.)

This is an appeal by the judgment debtor agairestdicision of the
Senior Assistant Registrar in dismissing her appba to stay execution

of the AO and RO made earlier against her.



This is my oral judgment: (ex-tempore)

In the present proceeding the judgment debtor $eratb Her husband
Loke Ah Foo informs the court that she is unablattend because she is
not well. She submits through her husband a prdaremission by her

counsel as follows:

“Permohonan untuk Penangguhan Perlaksanaan peenadkan kerana:-

1. Penghutang Penghakiman bermastautin i Z8aland sebelum Bankruptcy
Notice dikeluarkan. Fakta ini telahpun dimaklumKeepada peguamcara
Pemiutang Penghakiman. Jika penangguhan perlaksaidal dibenarkan
Penghutang Penghakiman akan amat diprejudiskaméetidak boleh
melakukan perjalanan di New Zealand ke Malaysiapénlu kerana masih
ada urusan-urusan yang perlu diselesai oleh PeaghuRenghakiman di

Malaysia.

Penghutang Penghakiman juga telah memfail Rayuafek&kamah Rayuan
terhadap keputusan Mahkamah Tinggi (kandungan é&lumRayuan Sibil

No. W-03-144-05 di mana ia belum dibicarakan.

Penangguhan Penghakiman harus dibenarkan mengeserada hak beliau

sehingga kes menjadi muktamad memandangkan Rayiaihkamah



Rayuan belum didengar lagi.

Memandangkan kes belum muktamad dan hak PengHa&ghakiman
bergerak tidak disekat, maka adalah dihujahkanadalah ‘special
circumstances’ dan satu penangguhan perlaksanaln dieenarkan

sehingga Rayuan diputuskan.

Prinsip “nugatory”/Pembelaan (merits ade)

Penghutang Penghakiman telah bermastautin di Nesfazk sekarang
Bankruptcy Notis dikeluarkan dan ini telah dimakkam kepada peguamcara

Pemiutang Penghakiman.

Pemiutang Penghakiman perlu memaklumkan atau cepaakiumkan
Penghutang Penghakiman sebelum menggunakan pré3aagampaian

Ganti untuk serah Bankruptcy Notis.

Memandangkan peguamcara Pemiutang Penghakiman diefaklumkan
tentang alamat akhir maka, Bankruptcy Notis perkerdhkan di alamat
terakhir dan tidak boleh diserahkan secara Penyamgzanti dan prosedur

ini adalah salah.

Adalah dihujahkan, Penghutang Penghakiman mempumgrabelaan yang

bermerit dan sehingga Mahkamah Rayuan membenarkameR, maka ia



akan menjadi ‘nugatory’ kerana hak Penghutang Raglan telah pun

disekat untuk tempoh tersebut dan beliau juga akaat diprejudiskan.

Penghutang Penghakiman bekerja dan jika hak behituk bergerak dan

sebagainya disebut, ia amat memprejudiskan beliau.

3. Jikalau penangguhan perlaksanaan daren& tidak akan memprejudiskan
Pemiutang Penghakiman sebaliknya Penghutang Pengimkkan amat
diprejudiskan. Oleh yang demikiastdtus quo’ perlu dikekalkan sehingga

Mahkamah Rayuan memutuskan kes ini.

Kesimpulan

Berdasarkan fakta-fakta kes ini dan hujahan di &asghutang Penghakiman

memohon supaya permohonan beliau dibenarkan déong&n

The above was read out by the court interpreter.



The appeal is opposed on the following groundsdmnsel for the

Judgment Creditor:

1. At the hearing of the application to oppose thekBaptcy Notice
(Enclosure 22) the contention that the bankrupt xeagling in
New Zealand when the Judgment Creditor commenced

bankruptcy proceedings had been canvased.

2. The contention was rejected by the Senior AssidRegistrar
(subsequently confirmed by the court - Enclosunea38ankrupt
was unable to produce any proof that she was ngsitfiere.
Neither did she produce any proof that she waslingsin New
Zealand at the hearing of the stay application reefloe Senior

Assistant Registrar on 28.8.2005 and also 29.16.200

3. We had served the Bankruptcy Notice on the lastvknaddress
based on the record that our client la8lock 12-2-10 Prisma
Cheras Condominium, Jalan Midah 8A, Off Jalan Midgh
Taman Midah, 56000 Kuala Lumpur. This address apdeia

the Guarantee Agreement which she signed.



In her affidavit in reply to oppose the Bankrupttjotice
(Enclosure 22) she did not deny that she was sgfagithe stated
address. She only stated that at the time whenemeed the
Bankruptcy Notice she was in New Zealand. Basedthan
affidavit of service of our process server EnclesBiraffirmed on
10.6.2002, he was informed by the daughter of tidgmhent
Debtor that the Judgment Debtor was not at homdacet We
sent notice of appointment to serve - unsuccebsfthuse on the

appointed date the Judgment Debtor was not at home.

Consequently we applied for substitute service -pasted at 3
places - last known address, Kuala Lumpur High Cbiatice

Board and advertisement in The Sun. All done od 2003.

Creditor's petition subsequently served on the saduress by
substitute service (tried twice to serve personailyformed by
person residing there that bankrupt had moved Satwe served

by substitute service.



Findings and Decision

1. There is no merit in this appeal. The Senior AasisRegistrar

had correctly dismissed the bankrupt’s applicafiorstay.

2.  The Bankruptcy Notice was based on the judgmenhefHigh

Court of Sabah and Sarawak (Enclosure 11).

3.  The Bankruptcy Notice had been properly served ubstitute
service by the posting of a copy of the notice lmdoor of the
bankrupt’s last known address and on the noticedbafahe High

Court as well as by advertisement in The Sun.

4.  The fact that the bankrupt had appealed againstdtision of the
court in dismissing her application to oppose Baptay Notice
(Enclosurre 38) and also for stay of proceedings tloat
application (Enclosure 45) is not a valid grounciliow stay of

the AO and RO.



Appeal dismissed with costs.

Tarikh: 6.2.2007

Didengar pada 6.2.2007.

Kaunsel:

Encik Fadil Azuwan Zainon
Tetuan Arifin & Partners

(Tidak hadir)

Tetuan J. Gurunam Singh & Co.
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Kuala Lumpur.

... bagi pihak Pemiutang
Penghakiman

... bagi pihak Petagtyu
Penghakiman



